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A question has been raised about how to interpret the preemptive effect of 33 CFR Part 173 
subpart C (casualty and accident reporting) as it is stated in the proposed rule. What’s the issue? 
  
The 2010 NPRM and 2012 Final Rule on Changes to Standard Numbering System, Vessel Identification 
System, and Boating Accident Report Database (affecting 33 CFR Parts 173, 174, 181, and 187) proactively 
incorporated the language of field and conflict preemption that would be applied. See 
www.nasbla.org/nprm for the resources that have been retained on that previous regulatory project.  
 
But there is at least one difference in wording between the preemptive effect language in that 2012 Final 
Rule and in this current NPRM that has raised a question about the latter’s interpretation and application 
when it comes to “field preemption.” 

 
The 2012 Final Rule revision to § 173.1 reads: 
 

§ 173.1 Purpose; preemptive effect. This part prescribes requirements for numbering vessels and for 
reporting casualties and accidents to implement sections 6101, 6102, 12301, and 12302 of Title 46, United 
States Code. The regulations in subparts A, B, and D of this part have preemptive effect over conflicting State 
or local regulation. The regulations in subpart C of this part have preemptive effect over State or local 
regulation within the same field, except to the extent that Congress requires the Coast Guard to allow State 
casualty reporting systems pursuant to 46 U.S.C. chapter 131. 

Underlining added for emphasis 
 

The reference to part 173 subpart C in the proposed assessment framework of the current NPRM plays this 
out a bit differently by not including the qualifying and clarifying language (underlined above) that appears 
in the 2012 Final Rule: 

 
From page 79251 of USCG 2008 1259 

 
§ 1.06–40 Restatement Regarding Preemption and Assessment Framework for 46 U.S.C. 3717 and 6101 and 
Regulations Issued Under Their Authority. 
 
(a) Preemptive effect. Field preemption principles apply to 46 U.S.C. 3717 and 6101. Any regulation issued by 
the Coast Guard under the authority of 46 U.S.C. 3717 or 46 U.S.C. 6101 covers fields that are foreclosed from 
State regulation. These fields are foreclosed from State regulation regardless of the existence of conflict 
between the State and Coast Guard regulation. 
(b) Procedures. For rules issued under the authority of 46 U.S.C. 3717 or 6101 and promulgated prior to 
[EFFECTIVE DATE OF FINAL RULE], the procedures in § 1.06–1(b)(1) and (b)(5)(i) of this subpart apply. For 
rules issued after [EFFECTIVE DATE OF FINAL RULE], the procedures in § 1.06–1(b)(2) and (b)(5)(ii) of this 
subpart apply. 

 
From page 79252 of USCG 2008 1259 (appendix to subpart 1.06 referred to in § 1.06–1(b)(1)) 

 
5. Regulations in effect on [EFFECTIVE DATE OF PUBLICATION OF FINAL RULE) and covering fields foreclosed 
from State regulation as described in 33 CFR 1.06–40. The following regulations issued pursuant to 46 U.S.C. 
3717 and 6101 cover fields foreclosed from State regulation: 33 CFR 151.15, 151.26(b)(3), 153.203, 
155.1035(b), 164.61, part 173 subpart C; 46 CFR 4.05–1 through 4.05–10, 35.15–1, 197.484 through 197.488, 
401.260. 

http://www.nasbla.org/nprm
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What could that mean?  
 
The provision as worded in this current NPRM assessment framework—IF it were strictly interpreted—
could be taken to mean that the states would not be able to regulate at all in this area. As one brief 
example, the provision could be interpreted as precluding a state from setting lower property damage 
thresholds—that, among other regulations within the "field" of casualty reporting.  

  
But does it mean that? 
 
While the current NPRM, unlike that of the SNS/VIS/BARD NPRM and its Final Rule, did not originate from 
the Coast Guard’s Office of Auxiliary and Boating Safety, an informal question about the issue of concern 
was posed to Jeff Ludwig, the Boating Safety Division’s Regulatory Development Manager by staff from a 
NASBLA member state and the NASBLA Engineering, Reporting & Analysis Committee (ERAC). Mr. Ludwig 
did not subscribe to a strict interpretation of the NPRM provision because, as he indicated, it was not 
aligned with the Office of Auxiliary and Boating Safety’s practice or intent. However, since the NPRM 
originated from a different office, he consulted with Coast Guard legal staff to provide an informal response 
to the informal request for clarification.  

 
In follow-up correspondence, Mr. Ludwig described the outcome of that consultation regarding the specific 
concern raised: “… The NPRM is not meant to preempt any existing state law and should have no 
impact. The rule only explains the Coast Guard's views regarding preemption for existing federal 
regulations. We cannot speculate, however, on any specific state laws, or hypothetical/proposed state 
laws...” 
 

So is there a need to submit a comment or question on this issue? 
 
The outcome of the informal request for clarification on the 33 Part 173 subpart C issue suggests that this 
particular NPRM provision does not warrant strict interpretation…but the outcome also was not conclusive. 
There is enough uncertainty that it would be prudent for states and other interested parties to submit 
formal comments and questions not only about this issue, but also any others identified in reading the 
NPRM.  Mr. Ludwig, in the same correspondence and then by teleconference during discussion of this topic 
during a recent meeting of ERAC in Lexington, highly encouraged the submission of comment(s) to the 
Docket USCG-2008-1259 to request formal clarification on the possible preemptive effects associated with 
this concern (and on any others identified in the proposed rule), or about a state’s ability to regulate certain 
aspects of recreational boating safety within their state.  
 
ERAC joins in encouraging the submission of comments to the Docket as that action would allow the Coast 
Guard to formally address the question in the Final Rule—perhaps either by modifying the language or 
giving fuller explanation of its intent—and to openly document the purpose and effect the rule would or 
would not have on the states—this, in lieu of a letter or some other response format that would not be 
commonly available to consult in the future. 

 
 
Brief prepared by Dr. Deborah Gona, Gona & Associates (Lexington, Ky.), March 2014, as a consultant to NASBLA and staff 
to its Engineering, Reporting & Analysis Committee (ERAC).  


